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a ' ' Beforethe ' MAR..5 o
. FEDERAL COMMUNICATIONS COMMIS! . 1999
~ . Washington, DC 20554 - " @gm o
‘Inre Apphcatxon of
. TEMPO SATELLITE INC o | File No. SAT-ASG-19990127-00014
© Assignor, : v R I : L '
cand

DIRECTV ENTERPRISES INC.,
Assagnee, -

For Consent to Assign Authorizationto
- Construct; Launch and Operate a Direct . - }
* Broadocast Satellite System Using 11 Frequencles

at the 119° W.L. Orbltal Locatlon J

To: - .The Cotrimis'sien o

 PETITION TO DENY

EchoStar Commumcatmns Corporatxon (“EchoStar”) hereby petmons to deny the

' -above—capnoned apphcatlon, in w}uch DlrecTV Enterpnses, Inc (“DlrecTV”) proposes to

acqmre the authonmtmn of Tempo Satelhte, Inc. (“Tempo”) for eleven DBS channels at the

119° W. L orb1ta1 locatxon EchoStar operates two s1xteen-transponder satelhtes at that orbital

1 See Public Nouce, Rpt No. SBP-147 (Feb 1, 1999). EchoStar is apaxty in

L interest uﬁder 47U.8.C.§309(d)asa competltor of DirecTV and Tempo that would be directly

. harmed by DirecTV’s proposal to acquire an authorization for eleven DBS channels at an orb1ta1 _

-location where EchoStar operates.two satellites. The proposed acquisition would prevent .
EchoStar from using more than a third of those saxelhtes capacity to'provide sérvice to the U.S.
public and more effecuvely compete in the Multlchannel Video Progxammmg Dlstnbutlon
market.
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' 4locatio1.1,' but its operetion is limited to twe'n'tyi-orie. Des ehmmeig becausé of the Tempo
' authonzatxon sought to be as31gned in this proceedmg . o
' EchoStar welcomes compeuuon in the MVPD market ﬁ'om wherever it comes.
Thus, the record in this and other p;'oceedmgs leaves no doubt that DBS provxders shoulgl be
- allowed eccess to t'wo;ﬁ:lll-CONUS' orbital locations to ensure the capeeity necessary t'o'.compete
agamst cable operators and new dehvery systems for v1deo, audio and data such as will result ‘
' from the AT&TI’I‘ Cl merger For this reason, EchoStar has not opposed DirecTV’s proposed
- acqutsttlon of Umted States Satelhte Broadcastmg Company, Inc whlch is ass1gned spectrum at -
101°W. L and 110° W L. However, the Commxssmn should not permlt a smgle operator to use

spectrum at all three fulI-CONUS orb1ta1 locatlons The use of two ad_lacent full-CONUS slots

. allows an efficient and attractive MVPD offermg Two slots can be put to productlve use by a

: .comparatlvely modest satelhte conﬁgu_ratxon. : Fuljthermore, two ﬁﬁl;-CONUS locauox_ls can be
accessed through 2 consumei-'ﬁ'ien'dl‘y on'e-dish iﬁstalfeﬁon 'Acoordingly, the use of spectrum at .
- two full—CONUS orb1ta1 locations.allows the creanon ofa wgorous product that can compete B
agamst cable on a more equal footmg indeed, it is necessary for such competltlon to develop
| On the other hand, the use of all three full-CONUS locauons requn'es a
_ comparatively substantlal ﬂeet of 1ess-eﬁ:”1c1ent1y deployed satellites, For example, in order t0
"provide ; service from. the Tempo and USSB slots it proposes to acqmre, DirecTV would have to
: deploy at least one satelhte at119° W.L. and one satelhte at 110° in addmon toits three satelhtes .

. cur;ently operating at 101° W.L. These satell,ttes w__ould be mefﬁctently' ut111zed (o_nly asmall -




portlon of the capaclty on each would be used) That i mefﬁclency relses some eloubts asto -

' whether the huge mvestment requn‘ed for the deployment of these satellites can be Jus’uﬁed based.
'solely on pro-competxﬁve, service cons1derat10ns It raises fhe possmlhty that one 1mportant
beneﬁt of such deployment is to keep the other Operators assxgned spectrum at the same orbxtal
locatlon from using the rema:mng channels L | ' .

Moreover, until a d1sh wewmg all three orb1ta1 full-CONUS locatlons becomes a ', :
reahty, access to all of these locations is likely to be less 1mportant to creatmg more- effectlve

. competxtlon to cable Accordmgly, untll a so-called “tnple feed” dlSh becomes avallable,

: three-slot offering wﬂl requxre the use of muluple dlshes

2 - Tempo itself has adxmtted that. “the eleven channels it has been ass1gned are not'
sufficient for a competitive system.”” See ‘Revision of Rules: and Policies for the Direct . -
Broadcast Satellite Servzce, 11 FCC Red. 9712, 9765 (l 995)(footnote and cltatmn omltted)

3 DlrecTV admxts that a “consumer-ﬂ‘lendly smgle-dash recexvmg system capable
of receiving programming from three separate locations. . . .” is only “in the planning stages.”
Apphcatlon at E}dublt E, p 5.

EchoStar has had to offer atwo-dxsh solution to complement 1ts full-CONUS L
offering with services from its satellites at 61.5° W.L. and 148° W.L.> That experience has been
. mixed. EchoStar has encountered substantial consumer resistance to the perceived difficulties of -
installing and maintaining second dishes. See, ¢.g., Opposition of EchoStar- Commumcatmns -

Corporation t6 Ex Parte Subissions.in File No. 106-SAT-AL-97 at 24 n.43 (“As a ‘second-
- best’ solution to this problem of orbital scarcity, EchoStar has been offenng limited local-into- .
. local service through the use of half~CONUS satellite capacity. This requires the use of multiple -

dishes, and will thereby be more difficult to market as'a convenient alternative to cable.”); e
Apphcatmn of MCI Telecommunications Corporatmn and EchoStar 110 Corporatlon inFileNo. -
SAT-ASG-19981202-0093 at 15 (“EchoStar currently offers local - pmgrammmg through its '
-~ satellites at 61.5° W.L. and 148° W.L. This arrangement unfortunately, requires customers to.

install a sécond dish in order to receive local programming.- While some customers have '
embraced the two-dish system, others have found it to be cumbersome and difficult, despite
EchoStar’s offer to install the second dish free of charge. To date, the two dish solution has not
proven to be a particularly attractive alterhative to cable.”) (citations omitted).
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‘ .conﬁdentlal material submltted by anestarand its cable afﬁhates) .

" Inviewof these mefﬁcrencres and less-accessrble consumer offermg, it seems at

'least poss1ble that the motrve underlymg such a ‘three-slot” plan could be to try to margmahze

the operator usmg the rema1mng spectrum at those looauons, pushmg it to a niche strategy of

, product drﬂ‘erentratmn and preventmg it from competmg agamst oable operators head-to—head on
5 price. Such a result would compromlse the cause of compet:tlon in the MVPD market, and the

L Comrmssmn should avord it

- EchoStar hereby apprises the Commissi'on lha.,t it has recently announoed it is

| ready, wﬂlmg and able to. make an offer to pay $600 rmlhon (mcludmg assumed habllmes) to

anestar in exchange for two satelhtes and certain nghts of anestar to use Tempo s

. authonzauons (prov1ded that such a uansachon would not breach any contract to wlnch E :

- anestar orany of i 1ts amhates are a party or by whlch they are othervuse bound) In hght of

the uncertamty as to who ‘will ultxmately acqun'e the nghts to the Tempo spectrum the B o
Comrmssmn should wait until that i 1ssue is ﬁnally determined pnor to reachmg a conclus1on on.
the DrrecTV appheanon, which could mumately be mooted asa result of the EchoStar mterest. -

"In evaluatmg the proposed ass1gnment, the Commission should also assess several

concerns regarding Tempo S dlhgence Among other thmgs, in several other pleadmgs
,meorporated here by reference, EchoStar has argued that the pnmary purpose. underlymg
Tempo s behavror appears 1o have beén to prevent EchoStar from usmg these 11 channels w11:h

. itstwo 16-transponder satellites located at 119° WL, 5.

* See Consolidated Apphcatlons for Special Temporary Authonty in Flle Nos." .
92/93-SA'I‘-STA-97 (filed July 18, 1997); Comments of EchoStar Communications Corporauon
in File Nos. 106-SAT-AL-97, 91-SAT-TC-97 (ﬁled May 7, 1998) (commenting on certam
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- CONCLtISION? %
For the foregomg reasons, EchoStax respectftﬂly requests that the Comnnssmn '
deny the above—captxoned apphcauon '

Reépeetfu.}ly Submitted, -

EchoStar Co_mimini'cations Corporation )

. By: -
David K. Moskow1tz "Philip L. Malet
" Senior Vice President and General Counsel Pantelis Michalopoulos
EchoStar Communications Corporatlon .t -Michael D. Nﬂsson :
5701 South Santa Fe . N S
thtleton, CO 80120 o : STEPTOE & JOHNSON LLP

- 1330 Connecticut Avenue, NW

Washington, DC 20036
202-429-3000

Its Attarneys .

. Dated: March5,199 -




DECLARATION

L Dav1d K. Moskow1tz, hereby declare under penalty of pet]ury that the foregomg R

' is trueandcorrect

Date: March 5, 1999

R T T

Senior Vice. Presxdent and
General Counsel
. EchoStar Commumcatlons Corporatmn
5701 South SantaFe
Littleton, CO 80120
(303) 712-1000




CERTIFICATE OF S ERVICE

. I hereby certify that on thls 5% day of March, 1999 I cavséd the foregomg
pleadmg to be served by hand delivery to the followmg persons

Chairman WilliamE. Keﬁnard o Comuusswner SusanNess |

.~ Fedéral Commuriicatibns Commission - Federal Communications Commission -
:445°12" Street, 8% Floor ~ - - ° 445 12" Street, 8% Floor
: Washmgton D. C 20554 . ' Wasmngton,DC 20554
Comrmssmner HaroldW Furchtgott—Roth - Commssmner Mlchael K Powell
Federal Commumcauons Commission . = . Federal Commumcauons Commission.
445 12™ Street, 8% Floor .- . 445 12 Street, 8™ Floor
Washmgton,DC 20554 . o . Washington, D.C. 20554
, .Comrmss:oner Gloria Trlsta.m ' ' .Gary M. Epstein
Federal Commumcatlons Commlssmn . James H, Barker
445 12% Street, 8% Floor ~~ = " Latham & Watkins o
Washington, D.C. 20554 - - 1001 Pennsylvama Avenue, N.W., Suite 1300
_ o ' R ‘Washmgton,DC 20004-2505 '
Richard E. Wiley ' .
. Todd M. Stansbury :
- . Wiley, Rein & Fielding
1776 K Street, N.W.

Washington, D.C. 20006

‘Michael Nilsson




